








CASES 
ARGUED. AND DETERMINED 
IN THE 
‘SUPREME COURT 


OF THE 


STATE OF LOUISIANA. 





EASTERN DISTRICT, DECEMBER TERM, 1827. 


Eastern Dist. 
eee Dec’ber,1827 
a4 
; If the de- 
FORD vs. MILES. fendant, who 
has obtained 
. + 4 +. a new trial 
Apprat from the court of the eighth district. wavesit, and 
consents that 
, moe judgment 
Porter, J. delivered the opinion of the ’thould be 
° adi” ° signed on the 
court. This action is brought on a promissory frst. verdict, 
i. and the re- 
note, by which the defendant bound himselfcord should 
tiv . consist 0 c 
jointly and severally with a co-obligor, to pay evidence giv- 
J so ak: y me POF; ‘ P Y enon the first 
to the plaintiff, as guardian of the heirs of'rial,beisuot 


ereby pre- 
* sin cluded from 
Benjamin Carman, deceased, the sum of $946 (° comet 


with interest at ten per cent. from the Ist, of lies — 

rms from the sure- 

March, 1820, until paid. ty, although 
: ree the former 

The answer denies that the plaintiff is guar- told the lat- 

= P ter, the deb- 

dian of the heirs of Carman, and avers that the tor was good, 

at iall . , , and no inju- 

obligation sued on was given without any con- 7 pineal 
Von. VI. N.S. a 


surety. 
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Eastern Dist. sj i itful 
poe sideration, and upon the false and deceitful re- 


| 


\--.-— presentations made.by the petitioner to the de- 
F 
o. — fendant. 
Mixes, J 3 : 
The cause was submitted to a jury in the ¢ 


court below, who found for the plaintiff, and a 
| new trial was prayed for, and granted. The 
-. defendant, however, declined a second exami- 
| ' nation of the case in the court below. On his | 

motion, the jury empannelled to try it, were ’ 

prevented from rendering a verdict, a juror was 
withdrawn, and the plaintiff consenting, it was | 
agreed that judgment should be signed on the | 
ij former verdict, and that the record should con- 
sist of the evidence on which the first jury ~ | 
i - passed. 
It has been contended that this consent of 
the defendant, to suffer judgment to be signed, 
precludes him from complaining of the correct- | 
ness or legality of it. at 
But we think differently. It is clearly nota 
confession of judgment, but an agreement that | 
judgment should be entered on the verdict. | 
The provision made in the agreement for pre- | 
serving the evidence on which the case was | 
tried, marks very plainly, the manner in which 
it was understood by the parties at the time it 
was made. Itcan scarcely be doubted that 
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rae so dhitincsi Nitin 
their.intention was.te cease contesting th ae 


in the court below, and put it in such a shape 
that it could be passed on here. a 

A good deal has been said on the merits, 
The plaintiff put interrogatories to the defend- 
ant which were answered by an admission of 
the signature of the note, coupled, however, 
with the declaration that the plaintiff told bim 
that his signature was a mere matter of forma- 
lity, and that if he signed it he should not be in- 
jured. In addition to this answer, the defend- 
ant introduced witnesses to corroborate it. One 
of them testifies merely to the conversation he 
had with the plaintiff when asked by him to 
become security, and that conversation was in 
itself immaterial. ‘The other deposes, that he 
heard the plaintiff ask the defendant to sign 
the note, and: that on making the request, he 
observed that the principal, E. Ford, was worth 
the money, that there could be no difficulty ia 
becoming his surety, and that the defendant 
would not be injured in the least. 

The testimony introduced by the plaintiff 
establishes that the defendant had declared 
that he had become his uncle’s security, and 
that when he made that declaration, he did not 
state that he was not to be injured. or make 
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Eastern Dit. any Observation to qualify or limit the respon- 
ww sibility he had incurred by his signature. 


The answer of the defendant must be taken 
with the evidence which he himself introduced 
to corroborate and explain it. So considered, 
the impressions produced on our minds (as it 
appears to have been on those of the jury be- 
low) is, that the defendant was told he would 
sustain no injury, because the principal was sol- 
vent. There is no proof this statement was 
false at the time it was made, or-that the de- 
fendant was not as well acquainted with the 
pecuniary circumstances of his uncle, as the 
plaintiff, and though this opinion may have 
turned out to be erroneous, we do not think it 
sufficient to avoid the contract. 


It is, therefore, ordered, adjudged and de- 
creed, that the judgment of the district court 
be affirmed, with costs. 


Hoffman for the plaintiff, Ripley & Hen- 
nen for the defendant. 
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STEWART vs. BARROW. sit 
APppLicaTION for a Smgees, og 


Porter J. dullounl the opinion of. thea 
court, ‘This is an application for a writ of cer- 
tiorari to the Parish judge of West Feliciana, 
commanding him to send up the proceedings in 
this case, and for an injuaction prohibiung him 
from cxecuting a judgment which he had ren- 
dered. The grounds of the application as dis- 
closed by the petition, and supported by the 
oath of the petitioner, are “that on the 28th Ju- 
ly last, Barrow, then under tutor to the step son 
of the petitioner, filed a petition in the Probate 
court of the parish aforesaid, seeking to remove 
the petitioner from the tutorship of her son; 
that on the first day of August she filed an op- 


Eastern Das. 
Dee?ber,1821 
Nn, — ee 
If the cause 
pu tried with- 
utevidence, 
woe out of ' the 
regular time 
. the court, 
the party 
cannot be re- 
lieved by a 
certiorart, 
but is driven 
to his appeal, 


position to said petition, and requested the same . 


to be put on the docket of litigated causes for 
trial at the regular term of the court—that some 
short time afterwards, on the eighth of August, 


without any notice to the party opposing, or. 


her counsel, and in their absence, and not at a 
regular session of said court, the Parish Judge 


of said court, without any evidence, or even | 


setting the cause for trial, upon the petition and 
opposition alone, after holdingameeting which 
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Eastern Dist. he denominated a family meeting, entered up a 
‘~~ ‘judgment by which he removed the petitioner 


STEWART 


v. from the office of tutor, and appointed Barrow 


Barro 


’ inhis stead. 


This application has been supported princi- 
pally on the rules prescribed by the code of 
practice in relation to the writ of certiorari. 
But the 857th and 858th articles of that work 
appear to offer an insurmountable objection to 
granting the prayer of the petitioner, By the 
first it is provided, “that the mandate is only 
granted in cases where the suit is to be decided 
in the last resort, and where there lies no ap- 
peal, Sc. Sc.” 

By the last it is declared, “that the party 
wishing- to obtain this mandate, shall address 
his petition to a competent tribunal, in which 
he shall state the causes of nullity of the acts 
done by the lower court to his prejudice, in a 
cause where there lies no appeal.” 

Now we see nothing here which prevents the 
petitioner from appealing. If it be true that the 
case was decided without evidence, out of the 
regular term, and on the deliberations of a fami- 
ly meeting alone, a transcript of the proceed- 
ings will shew these facts, and where there is 
relief in the ordinary course of proceedings, 
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the court cannot extend the aid of a remedy Eastern Dis 
which is only given in default of them. cane 
STEWART 


The motion is therefore refused, Barrow. 











